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BEFORE THE
.SURFACE TRANSPORTATION BOARD

Docket No. AB-1022 (Sub-No. 1X)

ARIZON'A & CALIFORNIA RAILROAD COMPANY-—ABANDONMENT—
IN SAN BERNARDINO AND RIVERSIDE COUNTIES, CA
(BETWEEN RICE AND RIPLEY)

REBUTTAL

The Arizona & California Railroad Company (“ARZC”) files Rebittal to the Reply in
Opposition to Petition for Exemption (the {‘Reply”) filed on April 21, 2009 by the.Committee for
the Preservation of the Rice-Blythc-Ripley Rail Line (thé “Committee™).

ARZC filed a Petition for Exemption (the “Petition™)' on March 12, 2009 seeking an
exemption in order to abandon a 49.40-mile rail line between Rice, CA, milepost 0.0, and Ripley,
CA, milepost 49.4 in San Bernardino and Riverside Counties, CA (the “Line”) from the prior
approval requirements of 49 U.S.C. §10903. The Petition contained ARZC's case-in-chief and
included verified statements from Marc R. Bader (Petition Vol. I, 82-104), Mr. Robert M.
Frelich, Jr. (Petition Vol. I, 105-114), and Mr. Charles W. (Sandy) Rex (Petition Vol. II). The
Reply did not contain verified statements or any other evidence.

This Rebuttal addrésses the arguments madc by the Committee through reference to the

facts in the Petition and corrects serious misstatements of law.made by the Committee.

' Citations to the Petition will be “Petition Vol. [* for Volume I and “Petition Vol. [I" for Volume I1.



BACKGROUND

ARZC is a Class 1l railroa(i that was created by the ;pin-oﬂ’ of a light density rail line by
the Atchison, Topeka and Santa Fe Railway Company (lhe “ATSF”) in 1991 2 The Line, which
was constructed in 1920 of light weight rail is 49.4 miles in length with all of the traffic
originating or terminating near the southern stub end of the Ling. At the time of the acquisition
from the ATSF, traffic'on the [.ine wlas less dense than traffic on the remainder of the properties
acquired. Traffic on the Line has declined since the acquisition. "

In recent years, ARZC has econo'm‘izec—i its opcrétions and maintenance of the Linc in an
effort to continue to provide rail service. However, despite these éfforts, traffic on the Line
continued to decline to the poin-t where ARZC could no longer afford 1o operaie or maintain the
Line, much less pay to rehabilitate the Line. -

As a result of the declining traffic and deteriorating condition of the Line, ARZC imposed
a surcharge on the [.iqe of $800 per car on December 8, 2006. The surcharge did not reduce the
volume of traffic to and from the Linc, but it did result in shippers on the Line transloading their
train traffic before it entered the Line to avoid the surc'harge.3 Because the surcharge did not
generate the revenue that ARZC expected, ARZC continued to economize until the track reached
a condition where it was unsafe to operate and ARZC imposed Embargo ARZC000107 on
December 18, 2007. Petition Vol. I, at 130. ARZC then _began the abandonment process by

publishing a system diagram map for the Line on June 2, 2008. ARZC served its Combined

? Arizona & California Railroad Co. Limited Partnership—Acquisition and Operation
Exemption—~the Atchison, Topeka and Santa Fe Railway Co., ICC-Finance Docket No. 31863
(ICC served May 16, 1991).

7 It should be noted that even though 110 carloads were transloaded and did not move over the
Linc in 2007, ARZC counted that traffic in determining the volume on the Line and the revenue
generated by the Line. Petition Vol..1, at 108.



. Environmental and Historic Report (the “CEHR™) on :October 3 1, 2008. Petition Vol. I, at 18.
Although the embargo cxpired on December 18, 2008, ARZC issLxed F_;‘.mbargo ARZC000108 on
December 22, 2008. Petition Vol. I, at 129. | |

ARZC then published noli;:e 9[‘ the filing lin the San Blernardin.o Sun® on March 6, 2009.
ARZC filed the Petition vﬁth the Board on F e-bruary 12, 2009 and served the Petition in accord
with the requirements of 49 C.F.R,.: 1152.60(d). -Petition Voi. 1, at 80. At no time has a formal
- compléi_ni been filed with the Board by the Committee, any purportcd.member of the Committee,
or anyone else concerning ser.vice or rates on the Line.

The Board served a notice of the filing of the Petition.’ | The Reply was filed on April 21,
2009. The Reply- consis_ts of three pages naming purp;)rted mcmbeérs of the Committee, 19 pages.
of argument, and ;hrec unveriﬁed letters addressed to the Committee. There is not a single
 veri fication or witness statement in the Reply. The Reply contains no evidence.

ARGUMENT
. In responding to the Reply,-ARZC will {irst address several procedural misstatements

made by the Comunittee. ARZC will then address the substantive claims made by the
Committee.

A. Procedural mattérs.

.l. Discovery:
The-Committee erroneously alleges that:
Formal abandonment procecidre is essential for the adequate development of that

issue, including discovery, review of workpapers, inspection of the rail line by hi-
rail vehicle (the opportunity for which was refused by ARZC), and oral hearing

‘A nc;.wspaper of gencral circulation in San Bernardino and Riverside County.
3 Arizona & California Railroad Company-Abandonment Exemption-in San Bernardino and
. Riverside Counties, CA, Docket No. AB-1022 (Sub-No. 1X) (STB served April 1, 2009).
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with cross-examination, all of which are not available under accelerated
. exemption procedure. Use of those procedural safeguards (that are available only

in conjunction with formal application procedure) is requircd...
Reply at 5. The Committee continues to claim that it could not avail itself of discovery
throughout the Reply at 12, 15, and 17 and alludes to the unavailability of discovery at 9, 11, and
" 14. There is no citation to statute, regulation or case law by the Committee for the proposition
that it was not entitled to discovery. The reason that the Committee fails to provide a citation for
the‘proposilibr; that it is not entitled to discovery is because thec Committee is wrong, discovery is
specifically permitied in abandonment exemption proceedings.

The rules governing abandonment petitions for exemption are at 49 C.F.R. §1152.60,
Special Rules. Those Special Rules at 49 C.I.R. §1152.60(a) state:

This section contains special rules applicable to any procceding instituted under

the'49 U.S.C. 10502 exemption procedure for eithcr the abandonment of a rail

line or the discontinuance of service or trackage rights over a rail line. Gencral

rules applicable to any proceeding filed under the 49 U.S.C. 10502 exemption

_procedure may be found at 49 CFR part 1121, but the rules in part 1152 control in

case of any contlict with the general exemption rules.
The Special Rules do not address whether discovery is available when a petition for cxemption is
filed seeking to abandon a rail line. Since the Special Rules do not address discovery, and do not
prohibit discovery, there is no “conflict” with the Rail Exemption Procedures at 49 C.F.R. §1121.
Therefore, the discovery provisions of the Rail Exemption Procedures apply.

The section of the Rail Exemption Procedures that provides for discovery is Section
1121.2, tiled Discovery. Section 1_121_.2 states: “Discovery shall follow the procedures set forth
at 49 CTR part 1114, subpart B. Discovery may begin upon the filing of the petition for

exemption.” The Petition was filed on March 12, 2009. To giatc. the Committee has not served

on ARZC or its counsel any request for discovery under 49 C.F.R. 1114 Subpart B. The



Committee did not request depositions (section 1114.22), submit written interrogatories (section
1 114.26)'; request admissions (section 11‘] 4.27), request the production of documents (section
1114.30), or fequest entry upon la.md for inspection (section 1114.30). The Committee took no.
action to obtain “discover};, review of workpapers, ‘inspcct‘ion of the rail lilr.le by hi-rail vehicle”
cven though the Comumittee had the right to seek such information under Section 1121.2. |

Instead of seeking discovery as permitted by the Board's rules, the Committee attempts to
mislead the Board into concluding that ARZC denied the Commitee access to inspcct the Line as
part of the discovery process. Reply at 12. Ori November 28, 2008, the Committee informally
requested a hi-rail inspection of thc_ Line. Becaus;: there was no formal proceeding at that time
and due to the uncertain nature of the Conlrr;ittee as can be see;n‘ in the letter attached as Exhibit
A, ARZC turned down the request. ARZC recogﬁizg:d that if the Committee requested an
inspection under Section 1114.30 after ARZC ﬁl;d the Petition, ARZC would agree to the
inspection because there was no legitimate reason to object to the inspection under the Board's
Discovery rules. However, the Committee never made use of the Board’s clear rules permitting
discovery in an abandonment exemption proceeding.

[n addition to the clear rules permitting discovery in proceedings where a petition for
exemption for abandonment was filed, the Board has recognized that discovery is appropriate in
abandonment-exemption proceedings.®

ARZC respectfully requests the Board to reject the C.ommittee’s erroneous claims that it

could not build a full evidentiary record because the Committee as not entitled to discovery.

8 See East Penn Railroad, LLC-Abandonment Exemption-in Berks and Montgomery Counties,
PA, STB Docket No. 1020X (STB served November 18, 2008). See also, Central Railroad
Company of Indiana-Abandonment Exemption~in Dearborn. Decatur, Franklin, Ripley, and



JThe Committee was entitled to discovery, but for ifs own unrevealed reasors voluntarily elected
not to make use of the discovery process.
2. Evidence.

‘Throughout the Reply, thc Committee erroneously claims that it has or is submitting
evidence on hany issues. Replyat 5, 7, 8, 14, and 15. However, the Committee did not submit
anyevidence in this procecding. The Committ.ee submitted the argument in the Reply and three-
unverified letters. There are no verified statements included with the reply. There are no
statements by any witnesses. Inde'ed, therc are no unverified statements by any of the shippers
who uged the Line prior to embaréo. There is no evidénce in the Reply. There are no witnesses
on behalf of the Committee-that will all(;W the Board to test the relevance and competence of _
their testimony as réquired by The Federal Rules of Evidence in Rule 401, 402, 601, 602, and
603. Hence, the Committee has presented no probati"/e evidence to counter that provided by
ARZC,

The Board is quite familiar with proceedings where parties submit competing evidence
and what constitutes evidence. As an example, in abandonment proceedings wherean offeror of
financial assistance requests the Board to dctermine the net liquidation value of a rail line, the
- "*‘burden of proof is on the offeror, as the proponent of the requested relief.”’

Becausc the burden of proof is on the offcror, the rail carrier’s evidence is
accepted abscnt probative evidence supporting the. offeror’s estimates. In areas of:
disagreement, the offeror must present more specific evidence or analysis or

provide more reliable and verifiable documentation than that.which is submitted
by the carrier. If the offeror do€s not present such superior evidence and/or

Sheiby Counties, IN, STB-Docket No. AB-459 (Sub-No. 2X) (STB served May 4, 1998), where
discovery occurred in an abandonment exemption proceeding.

7 R.J. Corman Railroad Company/Pennsylvania Lines, Inc.—Abandonment Exemption—in
Clearfield, Jefferson, and Indiana Counties, PA, STB Docket No. AB-491 (Sub-No. 2X) (STB
served January 30, 2009).



documentation, the Board accepts the carrier’s estimates in these forced-sale

proceedings. See Burlington Northern Railroad Company—Abandonment

Exemption—in Sedgwick, Harvey and Reno Counties, KS, Docket No. AB-6 (Sub-

No. 358X) (ICC served June 30, 1994).8
In this proceedidg, ARZC is the proponent of the requested rclief, an exemption to abandon the
Line. ARZC has submittcd evidence to the Board. On the other kiand, the Committee has not
submitted any evidence to the Board, mercly argument. ARZC’$ cvidence is not only the
superior evidence, but the only evidence, and ARZC rcquests the Board to accept ARZC''s
evidence as to the revenues, costs, net liquidation value, opportunity costs, and rehabilitation
cosés of the Line as uncontroverted.

The Board has accepted a railroad’s avoidable cost evidence and maintenance of way
evidence absent any evidence from the protestants to the contrary, even where the protestants
" “claimed that evidentiary suppori was not provided for certain avoidable cost, i.e., labor,
locomotive expense, locomotive fuel, track repairs and car hire. Notwithstanding the
protestants problems with the railroad’s lack of support for its cost estimates, the protestants did
not provide any alternative costs or suggestions as to better or more accurate evidence. ARZC
contends that this precedent applies Lo the instant proceeding and that the ARZC’s cost evidence
is acceptable, proper and has not been refuted by any evidence.’
3. Criteria.

The Committee wrongly contends that the Board must deny a petition for exemption and

require the filing of an abandonment application when there is strenuous opposition and when

- .

Id. ‘
’ Georgia Central. Railway, L.P-—Abandonment Exemption—in Chatham County, GA, STB
Docket No. AB-367 (Sub-No. 2X) (STB served September 17, 1997).



revenues are not clcarly marginal. Reply at 4. The Committce has misstated the criteria and

overstated its case.
Recently when ruling on an opposed abandonment petition for exemption, where the
petition was granted, the Board stated the appropriate criteria:

Under 49 U.S.C. 10903, a rail line'may not be abandoned without our
prior approval. Under 49.U.S.C. 10502, however, we must exempt a transaction
or service from regulation when we find that: (1) continued regulation is not
necessary to carry out the rail transportation policy of 49 U.S.C. 10101; and (2)
cither (a) the transaction or service is of limited .scope, or (b) regulation is not
necessary to protect shippers from the abuse of market power. ESPN has shown
that continued operation of the line will impose a substantial economic burden on
it and on interstate commerce that outweighs any potential harm to shippers and
the local communities and that its proposal meets the criteria for granting an
exemption. '®

Particularly relevant to this proceeding, where ARZC provided substantial cvidence and
the Committee failed to make discovery requcsts or provide evidence, is the Board’s statement in
granting-another abandonment petition for exemption:

no one has challenged these estimates with specific evidence. Given the evidence
submitted and the lack of specific challenges, we will accept SIVR's
rehabilitation estimate. "

In determining whether to. grant an abandonment the Board will:

balance the potential harm to affected shippers and communities against the
present and future burden that continucd operations could impose on the railroad
and on interstate commerce. Colorado v. United States, 271 U.S. 153, 168-70
(1926). In weighing the burden on the carrier and on interstate commerce, we
consider any drain on rcsources that keeping the line open would cause on the
remainder of the rail sysiem, due to operating losscs on the line and/or lost

19 East Penn Railroad, LLC—~Abandonment Exemption=-in Berks and Montgomery Counties, PA,
‘STB Docket No. AB-1020X (STB served November 18, 2008) at 11.

" San Joaquin Valley Railroad Company-Abandonment Exemplion—in Tulare County, CA, STB
Docket No. AB-398 (Sub-No. 7X) (STB served June 6, 2008) at 4.

0



opportumty costs.” See Farmland Indus., Inc. v. Umled States, 642 F.2d 208
(7th Cir. 1981)."?

ARZC agrees with the criteria established by the Board a:nd requests the Board to apply those
criteria in this proceeding instead of the unsupported criteria. demanded by the Committee.

B. Response to the Committee’s arguments.

ARZC will now respond to the specific arguments madfe by the Committee.

1. An application was not ret!uired ir;stead of tlie petition for exemptio;l.IJ

The Committee contends that ARZC should have filed an application for abandonment
authority instead of a petiti-on for e)‘cemption b(l:;:ause ARZC was on notice that there would be
opposition. Reply at 5-6. The precedent relied on by the Committee'* is easily distinguished
because there was a complaint proceeding pending at the Board at the time the abandonment
petition for exemption was filed. There is no complaint pending at the Board or in any court (to
the best of ARZC’s knowledge anc} belief) concgming the Line.

More recently, the Board stated that because the railroad knew that the abandonment

would be strenuously opposed it'should have filed an abandonment application or extensive

information in support of a petition for exemption.'”> ARZC chose to file a petition for

2 Central Oregon & Pacific Railroad, Inc.—Abandonment and Discontinuance of Service—in
Coos, Douglas, ard Lane.Counties, OR, STB Docket No. AB-5135 (Sub-No. 2) (STB served

October 31, 2008).at 3.

12 bxhlblt B distinguishes each decmon cited by theCommittee as precedent in the Reply, page
3,

' Central Railroad Company of Indiana—Abandonment Exemption—in Dearborn, Decatur,
Franklin, Ripley, and Shelby Counties, IN. STB Docket No. AB-459 (Sub-No.2X) (STB served
May 4, 1998).

'3 See The Burlington Northern and Santa Fe Railwdy Company——Abandonmenl of Chicago
Area Trackage in Cook County. {L, STB Docket No. AB-6 (Sub-No. 382X) (STB served
September 21, 1999).

1



exemption suppoﬁcd by extensive -information including three verified statements, two by
responsible officers and one by a Boar.d accepted expert in appraising railroad real estate.
2. An application wa.s not required for detailed ‘analysis of operating results,
opqortunity costs, and track rehabilitation costs.

Since the 11998 decision relied on by the Committee, the éoard has permitted and granted
abandonment petitions for ex.emption for élass Il railroads. The Board’s applications require
the submission of sigqiﬁca'nt‘ﬁnmlcial ir_lf(_)rmatiox.l that is maintained by Class I rai roads under
the Branch Line A_cco_unting.Sylstem (“BI;AS”), but is not rcquired to be maintained by Class II
or Class III railroads. As Mr. Frelich iestiﬁcd,-“As a Class Il railroad, ARZC does not maintain
its records in accord with the BLAS.” Petition Vol. I, at 107. Mr. Frelich used “data and
_ resources available to [him] from the ARZC.” Jd Were ARZC to have filed an application, it
would have submitted tt;e same information and the Committee would have had the same
oppottunity to seek discovery fromi ARZC and file opposition as it did in this procceding.'®

The Committce well knows that ARZC would present the same evidence in an
appllication proceeding. Tﬁerefore, the only conclusion to be drawn from the Committee’s
position is that it is merely trying to delay the abandonm'én}, which is contrary to the legislation
concerning abandonments. [f the Committee had the.evidence it claims, it would have been
appropriate for the Committee to submit that evidence in .its Reply. However, for undiscl(;sed

reasons, the Committee elected not to submit any evidence.

16 The only difference between the procedure for applications and petitions for exemption
discernable to ARZC is that in an application, the Committee would have had an additional five
days to submit its opposition. However, since the Committee did not make use of available
discovery, the five days difference scems de minimus.

12



a. Operating'results.

The Committee claims that it will show that the Forecast Year earnings are undcrstated
because ARZC'’s service in 2006 was inadequate because scrvice had declined from prior years.
The Committee does not address the Board’s criteria for determ ining whether adequate service
was provided in 2006, which is:

‘a balancing test similar to the test applied in abandonmerit proceedings. We will

weigh the public need for service over the line at the level sought in the complaint

and compare that need with the burden on the carrier and on interstate commerce

of providing service at that level. In applying this test, we will consider such

factors as the traffic and rcvenue potentials of the line, the availability of

alternative transportation, the condition and type of track, and the costs of putting

the track into the condition necessary for the sought service and of majntaining the

track in that condition.'?

In failing to address the criteria for a determination of whether ARZC provided adequate service
in 2006, which it did, the Committee fails to provide any evidence in support.

The Committee also claims that the traffic volume tor the Forecast Year was undcrstated
because of potential future tra{fic suggested in unverified letters.submitted by Standard Mine
Company, Collective. Assct Partners, and Noble Mine Company.'® The Committee is wrong in
attempting to include such speculative traffic in the Forecast Year traffic. The three purported
shippers identified by the-Committee have not even contacted ARZC about shipping their
products, do not indicate whether they are adjacent to the Line, or whether the current shipping

rates, including the surcharge will move their traffic. The Board has rejected similar speculative

traftic because there was no evidence of when the traffic would begin to move. the shipper had

"7 lilinois Central Guif R. Co.-Abandonment, 363 1.C.C. 690, 695 (1980).
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r;ot c;ven contacted the railroad _aboﬁt rafeé, terms of service or when the embargoed line could be
returned to service, because t.here was no evidence of contracts or otherwise to demonstrate.that
its traffic will move or when, and be(;ause the Board did not know .the revenue the trafTic woulld
generate or the cost incurred by the railroad.to serve the traffic.”’

The Committee next questions the operating costs provided by Mr. Frelich in his verified
statement. Petition Vol. [, at 108-110. The Committee claims that ARZC is required to
substantiate its cost and that ARZC failed to do so. The Committee is wrong. ARZC has fully
justified the operating costs through the verified statement of Mr. Frelich, 'which has.not been
challenged by competing testimony fron‘l tﬁe Committee.

ARZC urges the Board to r'ejectl the unsupported challenge to the operating results
described by Mr. Frelich in his verified statement for the Forecast Year. ARZC has admitted that
in the forecast Year, revenues would exceed costs by $65,934.

b. Opportunity Costs.

In its introductory .sta‘tement to the section entitled Opportunity Cc-?sts on Page 9 of the
Reply, the Committee co'nt.ends that ARZC is atterpting to justify aban:n-,donment'bascd on
_opportunity costs and forecast year revenue. The committee misstates ARZC’s basis for seeking
abandonment of the Line. A summary of ARZC’s raticnale for abandonment is provided in the
"Petition Vol. I, at 11-12. Briefly, ARZC generated gross revenues from its entire railroad of
about $8.2 million in 2007. ARZC points out that opportunity cost of $666,326 and

rehabilitation cost of $4,716,480 create 4 burden on ARZC and interstate commerce that

'% The Committee claims that these three unknown entities attested to the prospect for future
traffic. However, the Board’s rules require an attestation to be under oath or pursuant to an
atfirmation., 49 C.F.R. §1104.4(b)(3) and .5.



substantially outweigh the burden on shippers. In addition, ARZC will be able to obtain about
$3,850,480 from the sale of the track and materials for use on other portions of the ARZC or to
reduce the debt of the ARZC. Moreover, ARZC points out 'that its last four years of operations
over the Line resulted in losses, despite the theoretical excess revenue to cost shown in the
Forecast Year. ARZC does not just rely on oppoitunity costs to justify abandonment.

The Committee next questions, but presents no evidence contrary 1o, the net liquidation
valuc (the “NLV”) of the track and materials and land.

ARZC is proposing to abandén the Line, all 49.4 miles betwcen mileposts 0.0 and 49.4,
including sidings, spur track, and all 6ther auxiliary track. ARZC is being f(;rced to hold the Line
and has carned no rcturn on the value of the track and materials since at least since 2004. The
hecading on Appendix I to Mr. Bader’s Verified Statement, Petition Vol. [, at 92, is wrong as can
be seen from the mileage of material included. If the heading were correct, ARZC would have
understated the NLV of the track and material.

The Committee also contends that ARZC should be required to reduce the NLV of the
track and material by 10 percent bec¢ause ARZC proposcs to keep a portion of’the Line between
mileposts 0.0 and 4.0 for the storage of cars. The Committee’s logic is faulty. In abandonment
procecdings, the Board measures the burden of the existing rail line on railroad operations. If
ARZC were required to continue to operate the-Line, as the Committce seeks, ARZC would
continue to incur the opportunity cost b‘urdcn on the four miles between mileposts 0.0 and 4.0.
[f, as requested and justified by Aizzc; the Board grants the abandonment exempt_ion, ARZC

will be able to abandon the Line, including the four miles between mileposts 0.0 and 4.0, or if

** Union Pacific Railroad Company— Discor-ttinuance—-ln Utah County, Utah, STB Docket No.
AB-33 (Sub-No.209) (STB served January 2, 2008) at 3.
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ARZ.C determines that it will earn a reasonable return on car storage, reclassity the four miles as
spur track and storé rail cars during the cqrrent economic downturn.

The Committee is wrong when it aréues that ARZC did not justify its classification of the
quantity and quality of the track and materials. Mr. Bader specifically addressed this issue. Mr.
Bader is Chief Line Engineer for the West Region of RailAmerica, Inc., which includes ARZC,
and is responsible for enginecring and maintenance activities. Petition Vol. I, at 83. Mr. Bader
explains: |

Each of the RailAmcrica subsidiary railroads that [ am responalble for
‘mairitains an-inventory of track and materials orits lines under my.supervision.
In addition, each railroad conducts regular inspections of its lines to maintain the
accuracy of the inventory and the condition of the inventory. Appendix 1, which
is atiached to this verified statcment, is the list of inventory on the Line:

The inventory includes rail, other track. material (“OTM™); ties, signals,
und turnouts. The rail, OTM, and turnouts are classified as relay, reroll. or scrap.
The valuations are based on recent quotations obtained by ARZC and
RailAmerica from rail suppliers and quotations in national publications.
Liquidation costs are based on my experience with the cost of-removal and
transportation and recent quotations received by ARZC and RailAmcrica for
removal and transportation.

Appendu. 1 includes the rail, OTM, ties, signals, and turnouts on the
49.40-mile main line and also the rail, OTM, tics, signals, and turnouts for
sidings, team tracks,.spurs, and other ancillary tracks used in the operation of the
Line.

As shown in-Appendix 1, the net liquidation value of the railroad asséts
will be $2,149,480.

Petition Vol. I, at 84. ARZC has provided full support and an explanation for its
g:lassiﬁcation of the quality and quantity of track. It is the-Committee that provided no
evidence to the Board questioning the quantity and quality of the track and materials.
The Committce makes the same illogical argument concerning the four miles of
land between mileposts 0.0 and 4.0 that it made concerning the track and materials.

ARZC adopts its prior response.
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The Committee next argies that ARZC may not have fe€ title to the Line's real
estate, but again provides no evidence to contradict ARZC. The Committee states that in
the copy of the Petition that it obtainea_, it cannot cleariy make out th;: information on
accompanying valuation maps becz‘luse of their condition and size. First, the Committee
'(-1id not even ask ARZC for a copy- of ;he Petition, \yhich ARZC would have provided, so
ARZC cannot comment on the quality of the cop-y of the l;etition that the Committec
obtained. Second, as ARZC has al'ready discussed, the Committee did not seek discovery
from ARZC to clarify the issues rais‘séd by the Committee concerning title. Indeed, ARZC
; w<>ulc! have voluntarily provided the information sougl;t by the Committee if the
Committee had informally contacted ARZC’s counsel.

Mr. Rex explained that he appraised the entire Line and that out of 928.3+ acres in
the Line, only 221.2+ acres are owned in fee. Petition Vol. 11, at 11. Based on his
expertise, which the Board has recognizedzo, Mr. Rex determined that the NLV of the
land is $1,701,000. Petition Vol. II; at 5.

¢. Rehabilitation costs.

The Committee’s argument concerning track re_habilitation begins with its claim that its
request to inspect the Line was denied by ARZC in January 2008, well before the Petition was
filed on February 12, 2009. -ARZC. has already lexplained this issue in Section A.1. of this
Rebuttal and adopts that response here. In addition, if the Committee had availed itself of the

discovery that was available in this-proceeding, ARZC-would have permitted an inspection.

2 Oregon I;Qternatiqnal Port Of Coos Bay—Feeder Line Application—Coos Bay Line of the
Central Oregon & Pacific Railroad, Inc., STB F inar}ce Docket No. 35160 (STB served October
31,2008) at 12. ' .
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Only the Committec can explain why it did not seek discovery and did not present evidence
concerning the cost to rehabilitate the Line.

The Committee argues that because 90 percent of the track was FRA Class 1 before the
embargo the track could not have deteriorated and the cost to rehabilitate 5.4 miles of track is
“incredible.” Reply at 12. Again, the Committee provided no evidence; it merely makes
unsupported infercnces based on twisted readings of Mr. Bader’s testimony. Petition Vol. I at
84-87.

The Committee states that the Line could not have deteriorated after the embargo was
imposed. This statement demonstrates the naiveté of the Committee conceming Tail operations
in thc California dessert. The predicted lugh and low temperature in Blythc CA for May 9, 2009

was 104°F and 70°F, respectively. http fiwoww.winderground, mmfl SICABLEe.hunl (May 9,

2009). Obviously, the Committee is unfamiliar with the expansion and contraction of steel
caused by changes in heat and cold. Such changes in temperature over more than a year will
stress and damage brittle rail that has been in place for ncarly 90 years and is around 100 years
old. Contrary- to the Committee’s argument, cven withou_t'trafﬁc the old track on the Line would
continue to deteriorate. The Committee is wrong that an ancient line of railroad does not
deteriorate even without use and the Committee has offered no evidence to support its claim.
The Committee has performed no inspection of the _Line, compared to ARZC who did inspect the
Line. ’
Regardless of whether the track would continue to deteFiorale, Mr. Bader identified 5.4
miles of track that requircd rehabilitation. Petition Vol. | at 84. However, Mr. Bader only
recommends replacing 3.9 miles of 90 pound rail that was rolled between 1911 and 1913 because

of the wear caused over 90 years of use on the curvaturc and grade of Styx Hill. Petition Vol. |,
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at 85. The Committec ar'g'ues that F!iA does not require rail to be replaced because of its weight.
ARZC agrees with that statement. However, FRA does:spe'ciﬁcally requii*e-tl*_ne replacement of
defective rail under 49 C.F.R. 213.1 13(a).- Mr. Ba;der he;s determined that 3.9 miles of rail is
defective and must be replaced as mqu:irqd by FRA. The; Committeel has presented no evidence
to counter Mr. Bader’s expert testimony. Mr. Bader has explained that he would like to replace
all of the 85 pound rail illl the Line, bLil-lHat he has only included thg cost of replacing the 3.9
miles of rail to bring the Line to FRA Class 1. Petition Vol. L, at 85. '

With regard to tie replaccment, the Committee .begins its argu.ment by arguing that the
-number of ties proposed to be reple;.ced by ARZC “is wildly overstated.” Reply at'13. The
Committee does not rely on an inspection of the Line, as did ARZC. Instead, the Committee
attempts to usc gross calculations to support its unsubstantiatec‘l al.legation. The Board has
acce"pted a cost of $192,000 to replace ties in foux-' miles of track.?' [Ff the four miles were
expanded to 49.4 milcs, the cost for ties would have exceeded $2,370,000, ncarly $300,000 more
than the cost of tics estimated by Mr. Bader. Petition_Vbl. I, at 86. Baséd on Board .prccedent,
the rehabilitation cost for ties is not “wildly overstated.”

The Committee-next argues based on its bascless calculations that ARZC is replacing 33
percent of the ti€s on alnon-contiguous I'1 mile section of the Line and that the FRA rulcs at 49
C.F.R. 213.109(c) only requires 25 percent good ties. The Committee has misrepresented the
contents of Sec_:tion 213.109(c). ARZC has read and conducted an electronic search of the
section and has not found any reference to 25 percent. The Board should reject the Committee’s

entire argument concerning ties because of its misrepresentation. However, the Linc between

2! Minnesota Northern Railroad, Inc.—Abandonment Exemption—in Norman County. MN, S1B
Docket No. AB-497 (Sub-No. 4X) (STB served Deccmbe_r 3, 2008) at 2.

19 -



mileposts 14 and 17 is inc;ludcd in Styx Hill (mileposts 13.8 to f8.0), which Mr. Bader states
requires substantial rehabilitation because of grade -and cur\;ature. Petition Vol. I, at 85. The
portion of the Line between mileposts 43 allld 49 is at the southern end of the Line where there is
traffic and that portion of the Line is used for substantial switching for the dclivery of empty cars
for loaﬂing and loaded cars for unloading and the pick-up of empty and loaded cars. Such heavy
use requires substantial rehabilitation_aé indicated by Mr. Bader.

Finally, the Committee states that “it has seen enough of the rail line to know that
ARZC’s assertion in that respect [as to the number of ties requiring replacement] is utterly false.”
Reply at 14. ARZC respectfully requests that the Board__ignore or give no weight to this
statement. The person making the observation and the location of the observation is not
provided. No sworn testimony to this effe;:t is included in the Reply. Finally, the Committee
adds a [ootnote at page 14 of the Reply attempting to disavow actions taken by the City of Blythe .
confirming the cost of rehabilitation, again without any suppott or évidence. The Committee
would have the Board believe that the duly elected represcntatives of the City of Blythe would
agree to spend over $5 million of the money of the people of Blythe and California to rehabilitate
the Line without conducting any due diligence to deterr;line whether the cost of rehabilitation
proposed by ARZ.C was correct. évei; more disturbing is the infcrence that the City of Blythe
would submit an application to the State of California for over $5 million to rehabilitate the Line
without verifying independently the amount of funding needed.

Regardless of whether or not Blythe endorsed the cost of rehabilitating the Line, which
ARZC believes Blythe did, Mr. Bader has justified the cost of rehabilitation, and the Committee

has not produced a single piecc of evidence to counter Mr. Bader. ARZC urges the Board to
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reject the baseless argument of the Committee concerning the cost of rehabilitation and to accept
the cost of rehabilitation justified by evidence submitted by ARZC of $4,716,480.
3. ARZC did not deliberately (iowngrade the Line,

Whether a carrier has engaged in deliberate dowr;grading depends on the carrier’s intcnt.
The Interstate Commerce Commission and the Board, focus on the following criteria for
evaluating allegations of delibcrate downgrading: (1) the nature of the service and the public
need shown in the past for the service; (2) the effect of the carrier’s act; (3) the need
demonstrated by a carricr to economize; and (4) any evidence of specific intent to turn what
could be a profitable operation into a deficit operation in perfecting a case for abandonment.”
The Committee argues that ARZC’s behavior rcgarding rail service, usc of surcharge revenues
and the continued embargo point to an intentional downgrading of service but does not refer to -
the above criteria. “The Committee provides no evidence to support its position other than to cite
to the traffic information provided by ARZC and to cite to unsubstantiated instances of ARZC’s
inability to provide service. ARZC is responding to the arguments made by the Committee; it
does not seek to file any new evi;ience or rcly on any evidence not already submitted in its casc-
in-chief.

ARZC has not intentionally downgraded the Line. In filing its petition [or abandonment,
ARZC relies on a Forecast Year traffic level of 450 carloads, the average number of cars shipped
from 2004-2007 despite the fact that traffic has declined over that time span. Traffic on the line

has declined since 2004 and seivice has been provided based on the needs of the remaining

2 Central Oregon & Pacific Railroad, Inc.—Abandonment and Discontinuance of Service - -in
Coos, Douglas, and Lane Counties, OR, STB Docket No. AB-515 (Sub-No. 2) (STB served Oct.
31, 2008 and Missouri-Kansas-Texas R. Co. Abandonment,.Okla., 338 .C.C. 728, 746-47
(1971).
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.traffic. The Committee, however, maintains that the decline in traffic was caused by a decline in
ARZC’s services, arguing that there was no reduction in rail line traffic after 2005 that supported
reducing service from a weekly basis 1o a monthly basis in 2006 ;md that service declined even
further in 2007 causing an additional decline in traffic. The Co-mmittee ignores the fact that
America Cast Iron Pipe Company, who received 248 carloads of pipe in_,2'005 and 18 carloads of
- _pipe in 2007 completed the project requiring pipe and stopped shipping over the Line; 5 Star
Lumber, Seimens West_iqghou_se, and Cleveland Westinghouse stopped using the Line in 2005 or
2006; and Arizona Grain, a member of the Committee, in 2006 shipped half of what it shipped in
2005 and did not ship any carloads in 2007. Petition Vol. L. at 6 and 107. On December 8, 2006,
ARZC imposcd an $800 surcharge on carloads that shipped on the Line to provide funds to
continue to inaintain the Line due to its age. Petition Vol. I, at 5. [n 2007, to avoid the
surcharge, many shippers chose to transload their shipments, thus reducing traffic on the Line to
257 carloads. Petition Vol. I, at 107-108. Based on the abo_ve facts, it is clear that service on the
Line was reduced because of a decline in the trafﬁc, not the other way around.

The Committee suggests three separate instances where ARZC failed to provide the
requested services to a shipper. According to the Committee, AZRC did not provide requested
cars to Arizona Grain, Inc. during a time in 2008 when the Line was not embargoed; cars for
Compton Ag Service had to be offloaded because AZRC would not transport them across the rail
line; and a vendor for Helena Chemical Company refused to accept a pt;rchase order becausc.it
was told by ARZC that service over the Line was not a\-/ailable. The Committee does not provide
any documentation or verified statements'supporting any of these claims. The request for car
service was during a 3 day period in December of 2008 when the cmBargo was inadvertently not

reissued. Petition Vol. 1, at 5.
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The imposition of the $800 surcharge was not 'a_m~attempt to “pocket funds” as the

Committee asserts, but rather an attempt by ARZC to continue providing service on the Line for

- as long as possible given the age of the Line. Petition, Vol. [, at 5. The Line was built in 1920

using a Substantial amount of used rail. The rail is old and in poor condition. Ninety percent of
the rail is.90 pounds orless and most was rolled in the early twentieth century. Petition Vol. I, at

85. The surcharge did not generate sufficient revenue to maintain the Line because of the decline

" in traffic and the decisions of shippers to transload traffic to avoid the surcharge. Id. In 2006, a

surcharge was applied to 10 carloads and'in 2007 a surcharge was applied to 147 carloads for a.
total of $125,600:. Petition Vol. I, at 107-108. The revenue generated from the surcharge for 13
months was not enough to cover the annual maintenance-of-way cost of $143,500 for the Line.
Petition Vol. I, at 87-89. Because the Line didlnot generate enough traffic to create revenues
sufficient 10 maintain the Line, ARZC imposed an embargo on December 18, 2007 due to the
condition of the track. Petition Vol. [, at 5, 129-130.

Here again, the Committee could have sought discovery to develop a record for the
Board. The Committegfailed to make use of the available discovery. The Committee has again
produced no -cvidence to confirm it‘s unfounded argument that ARZC dcliberately downgraded
the Line. ARZC respectfully requests the Board to conclude that ARZC did not deliberately
downgrade servicc, but instead took reasonable steps to economize operations because declining
traffic.

4. ./-\RZC provided the required notice.

The Committee makc§ the unfounded allegation that the San Bernardino Sun is not a

newspaper of general circulation in Riverside County. Although the San Bernardino Sun is

published and based in San Bernardino County, it is in general circulation in numerous parts of
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Riverside County, including Calimesa,l Beatimiont, Bannihg, Moreno Valley, Ripley, and Palo
Verde. “The Board rcq'tllires{hat notice be publishe;'l in a newspaper of general circulation in

.. each county in which the line is located. The Board does not require that the newspaper be
locally published or comp!y with local government requir-ements as a newspaper that publishes

certain local matters."?® In addition, as admitted by the Committee, it had actual noice of the

. broposed abandonment. Reply at 5-6.

23 New York Central Lincs, LLC-Abandonment Excmption-in Montgomery and Schenectady
Counties, NY, STB Docket No. 565 (Sub-No. 14X) (STB served January 22, 2004) at 3.
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5. If the Board denies ARZC?s Petition for Abandonment, There Should Be
No Preconditions to Filing an Abandonment Application.

The Committee asks the Boalld to require ARZC to remove the embargo, establish a
schedule of service, publi;h any surcharge on 20 days:’ notice, and carmark any surcharge
revenues for track maintenance ;;rior-to ARZC filing an application for abandonment. The
Committee’s reducst is an unreasonable practice claim d-isguised as opposition to the Petition.

If the Committee b;:lieves that the embargo is unreasonable or that they have not reccived
sgrvic;: upon reasonable reﬁuest, the appropriate avenue for thege grievances is to file a formal
complaint under 49 U.S.C. §10702 to allow the Board to detcrmine the r;:asonableness of
ARZC’s actions. Requesting tha_t the Board impose removal of the embargo and establishment
of a service schedule as a precondition to an applicati(;n -for abandonment is not appropriate.
Additi_o,nélly, if the Committee questions the validity of the maintenance surcharge an
unreasonable rate or practice complaint is the appropgiate avenue for addressing the surcharge, ‘
not an abandonment proceeding.

A deniai of ARZC’s petition for abandonment formally ends this proceeding. The
Commiittee does not get to precondition and define when ARZC can file for abandonment
authority in the future.

6. Summary.

AI'{ZC filed its case-in-chief in the Petition. In the Petition, ARZC demonstrated that the
_continued ownership and operation (;f the Line by ARZC will continuc to be a burden on ARZC
and interstate commerce. ARZC will incur rehabilitatior-l costs of $4,716,480 and annual
opportunity costs of $666,326. If the Line éontirlmes to generate Forecast Year traffic and if

ARZC can continue to impose the $800 per car surcharge, the Line would generate net operating
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revenue of $65,934 per year. However, this net opcrating reven-pe is insufficient to cover
.opportunity costs, much less the cost lof rehabilitation. In lieu of carrying this burden, ARZC
could sell or reuse track and matéri-al worth $2,149.480 and could sell the real cstate for
$1,701.000, all of which'could be used elscwhere on the ARZC or to reduce debt. In addition,
there is alternate transportation service available.

For the past four years ol operation, ARZC incurred an actual loss fror'n operations. Even
in 2007 when AI}ZC-received surcharge revenue, it lost $170,799. Prior to the surcharge, traffic
was {rending downward from 711 to 660 to 450 to 257 carloads between 2004 and 2007. During
that time, ARZC was not recovering its opportunity costs of $666,326 per year and was not
generating any profit to apply to the staggering rehabilitations costs, ARZC’s gross revenues'in
2007 were about $8.2' million. ARZC owns and opcrates about 240 miles of track. It is not
economically rational to expect ARZC to commit over 75 percent of the éross revenue from one
year to rehabilitate about 20 percent of its mileage wh;m the traffic trend on that Line has been
downward and the Line has lost money in each of the four last years of operations. ARZC
embargocd the Line to stop the hemorrhaging of money and to avoid the completely unjustifiable
rehabilitation costs.

It has been argucd that reduced service and the surcharge have forced shippers to stop
using the Line. ARZC was trying to turn a line that was losing mioney into one that approached
break even. First, ARZC reduced the frequency of servi;:e to reduce costs. However, traffic
declined, even though service was provided on a regular basis in 2004 and 2005. When traffic
continued to decline, ARZC attempted to recoup its losses through a surcharge. However, traffic

continued to decline. While this was occurring, ARZC defetred the substantial rehabilitation of
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the Line that was required. The addifipnal revenue éenerated by the surcharge in 2007 was not
even enough to cover ARZC’s operaling costs, much less brovide funds to rehabilitate the Line.
ARZC contends that in balancing the harm to it and interstate commerce against the harm
to shippers and local interests, the balance clearly favors abandonment because it lost money in
its last Fqur years of operation, is incurring opportunity costs of $666,326 per. year, requires
rehabilitation of $4,71 6,4é0 to return the Lin,e to FRA Class I condition, and projects Forecast
Year revenue of only $65,934 to offset these costs.
In response, the Committee.has not filed any evidence to be weighed against that [iled by
ARZC. The unsupported arguments-made by the Committee do not warrant denial of the
. Petition, Even though ARZC might earn revenue in the hypothetical Forecast Year, the Board
has “granted an abandonment exemptilm.] where a Class [ railroad had marginally profitable

operations.”*

4 BNSF Railway Company—Abandonment Exemption—in King County, WA, STB Docket No.
AB-6 (Sub-No. 465X) (STB served November 28, 2008).
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CONCLUSION
Application of the regulatory requirements and procedures of 49 U.S.C. § 10903 to-the
abandonment of the Line proposed by ARZC is not required to carry out the raii transportation
policy set forth in 49 U.S.C. § 10101, as previously shown, Nor is Board regulation required to
protect shippers from the abuse of market power. Moreover, this abandonment is of limited
scoi)e.
Accordingly, ARZC respectfully urges the Board to grant an exemption for the proposed

abandonment of the Line.

Scott G. Williams Esq. -
Senior Vice President & General Counsel -
RailAmerica, Inc. -

7411 Fullerton Street, Suite 300 Suite 301

Jacksonville, FL 32256 Towson, MD 21204

(904) 538-6329 (202) 466-6532

Scott. Williams@railamerica.com Lou_Gitomer@verizon.net

Attorneys for: ARIZONA & CALIFORNIA
' RAILROAD COMPANY
Dated: May 11, 2009
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CERTIFICATE OF SERVICE
The underféigned hereby cgrtiﬁes -lhat the Motion for Lcave to File Rebuttal in Docket No.
AB-IO?Z_ (Sub-l;lo.- 1X), Ariz_on;z & California Railroad Company-Abandonment Exemption—in
San Bernardino and Riverside Coz_mlies'. CA (Between Rice am{ Ripley), was served
electrohically on May 11, 2(509, on the following parties:.
‘Fhomas F. McFarland
Thomas F. McFarland, P.C.

208 South LaSalle Street; Suite 1890
Chicago, IL. 60604-1112

May 11, 2009
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Law OFFICE
THOMAS FE MCFARLAND, PC.
208 SOUTH LASALLE STREET - SUITE- 1890
CHICAGO, TLLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mefarland@aol.com

THOMAS E MCFEARLAND November 20 2008
. H
By e-mail to lou.gitomer@verizon.net

Louis E. Gitomer, Esq.

600 Baltimore Avenue, Suite 301
The Adams Building

Towson, MD 21204-4022

Re:  STB Docket No. AB-1022 (Sub-No. 1X), Arizona & California Railroad
Company -- Aband. Exempt. -- in San Bernadino and Riverside Counties, CA

Dear Lou:

I represcnt the Committee to Preserve the Rice-Blythe-Ripley Rail Line (the Committee),
The Committee intends to oppose tlie abandonment of the Rice-Blythe-Ripley rail line that is
proposed by Arizona & California Railroad Company (ARZC) in the above proceeding. The
Committee is still in formation. At present, Committee members include Arizona Grain, Inc.;
the City of Blythe, California; and tli¢ Community: bnprovement Fund.

In behalf of the Committee, I am hereby requesting ARZC to conduct a hi-rail inspection
trip over the involved rail line that-would be attended by the Committee’s consultant, Mr. Gary
Hunter. .In view of the accelerated time frame for processing abandonment applications, ARZC
is respectfully requested.to arrange for a hi-rail inspection trip as soon as possible.

Please advise.
Very truly yours,

/I/u A |/\,1_(_ FM{(MNJ\

Thomas F. McFarland
- Attorney for the Committee to Preserve
the Rice-Blythe-Ripley Rail: Line

TMel:kI-wp8 O\ 348MrLEG?2
cc:  Hon. Anne K. Quinlan, by e-filing

Mr. Gary Hunter, by e-mail to gvh@railroadindustries.com
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EXHIBIT B

The decisions cited by the Committee for proposition that the Board must deny a petition
for cxemption of an abandonment where shippers contest the proposced abandonment, and wherg
the revenues from their traffic were not clearly marginal compared to the cost of operating the
rail line proposed for abandonment are clearly distinguishable from this proceeding. In each of
the cited cases it was questionable whether the railroad’s costs exceeded its revenues (because
the railroad did not file sufficient evidence or the evidence was contradicted) either for the entire
line or a portion of the line.

1. Lake States Railway Co.~4bandonment Exemption—Rail Line in Otsego County, Ml,
STB Docket No. AB-534 (Sub-No: 3X) (STB served July 16, 2007).

In this procceding, the Board denicd the petition because the record was inadequate to
determine that the abandonment exemption was warranted, not where the Board found revenues
from traffic more than marginal compared to the cost of operating. Specifically the Board found
that Lake Street Railway Co. (“LSRC”) based its case on a set of facts lhlat were substantially
different from the situation. that existed at the time LSRC filed for abandonment, and which
would exist in the immediate future. LSRC used operating cost‘ data .from 2005 when LSRC
operated on thc line 3 days.a week but in 2006 LSRC reduced operations to once a week or less.
It did not reducc its operating costs to reflect the diminished service. LSRC provided evidence of
Past operational costs and revenues on the line. [t did not dddress its cutrent cost or limit its costs
to rail opcrations (snow removal costs were qﬁestionable because they include costs to facilitate
recreational snowmobiling élong the right-of-way that may not be related to actual maintenance

-of the line for rail service). There was also no evidence comparing the projected costs to the
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projected revenues e.;xpected to be derived from the line that would be lost to the carrier if the line
were abandoned.

A shipper on the line challenged the presentation made by the railroad and LSRC did not
refute that challenge. ' |

2. - CSXTransportation, Inc.—Abandonment Exemption —(Between Memphis and Cordova)
in Shelby County, TN, STB Docket No. AB-55 (Sub-No. 590X) (STB served Dec. 12, 2001).

The shipper in this proceeding challenged the abandoninent of the portion of the line
where the shipper was located and the shipper claimced that portion of the linc was highly
profitable. In.the ARZC abandonment, the Committec challenges the abandonment of the entire
line and does not claim that the line is profitable but that the revenue was not marginal compared
to the cost of operating the line.

The Board found that there was insufficient information for it to make an informed
decisiqn on the merits given the opposition and petitioner’s failure to show that the situation
irnposed burdens on the railroad that outweighed the harin.if the line were abandoned. ARZC
has clearly demonstrated the burden on ARZC and interstate commerce.

3. The Burlington Northern und Santa Fe Railway Company—Abandonment of Chicago
Area Trackage in Cook County, IL, STB Docket No. AB-6 (Sub-No. 382X) (STB served Sept.
21, 1999).

The shippers were located o the first Ihalf of the iine and only challenged the
abandonment of that portion of the line. The shippers provided evidence contradicting the
raifroad’s cvidence regarding the number of cars shipped over the-line in the base year, and the

railroad did not provide any forecast year data. Thus the Board could not reasonably rely on the

railroad’s cvidence. In the ARZC abandonment, the Committiee is challenging the abandonment

34



of the entire line and has not providcc] any evidence to contradict the significant amount of
evidence and information provided by the railroad.

BNSF sought to al-Jandon switching and industrial lead track. The shippers were all
located on and opposed the abandonment of the first 1.25-mile segment of the 2.38 mile line.
The shippers challenged the number of cars the railroad stated were shipped in the base year and
provided cvidence in support of their challénge. The railroad did not"providé-sufficient
underlying data on rail car serv{cé or forecast year data.

| ~The Board stated thai BNSF, knowing there would be opposition should have filed an
application for abandonm'ént or cxtensive information, augr’neﬁted by detailed workpapers in
support of a petition for exemption.-The Board concluded that the little evidence that BNSF
submitted (incomplete revenue and cost data) was not enough to determine the profitability of the
line and its case-in-chief was [atally flawed because the cvidence it did submit was unsupported
and contravened by the shippers.

In the ARZC abandonment, ARZC submitted detailed information that was not

contradicted by any evidence filed by the Committee.

4. Gauley River Railroad LLC -Abandonment and Discontinuance of Service—in Webster and
Nicholus Counties, WV, ST'B Docket No. AB-559 (Sub-No. 1X) (STB served June 16, 1999).

In this proceeding the railroad did not provide the evidence necessary' to determine
whether its costs exccc_:ded its revenues and bascd on the information that the railroad did
provide, the Board determined that it was unlikely that costs exceeded revenues. ARZC, on the
othér hand, has provided substantial evidence of its revcnués and costs, while the Committee has

provided no evidence as to revenues and costs.
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No traftic had moved over the lines since their purchase in 1994 and no shipper had maﬂe_
a firm.commitment to tender traffic in the future. The Board found that the railroad received
regular monthly payments to retain the lines and that the ra;lroad had failed to demonstrate that
the costs attributable to the lines excecded the revenues it received. The Board also found that
additional information v;/as-necd to determine that locomotive costs could be attributed to the
lines and that the record was unclear about the amdupt of rchabilitation and maintenance
cxpenses that would be n,e.eded for rail service.

One shipper submitted testimony on the cost for rchabilitating the portion of the line
nccessary to provide scrvice.to it. The railroad also provided a total for the interest expenses it
had incurred in the purchasc of the lines but did not give monthly costs to enable the Board to
compare costs to revenue. Flowever, the Board, bascd on thé amount of time that the railroad
owned the line and the date of when the interest expenses were filed, found it likely that the
monthly expenses did not exceed the revenuc from the lines.

This decision was reopened ba_sed'on new evidence showing substantially changed
circumstances and the aba_ndonmént granted. The railroad no longer received subsidy payments
from the shipper and the petitioners who opposed the proceeding withdrew their opposition. The
petitioners argued that even excluding the locomotive costs and rehabilitation and maintenance
costs that were questioned in the original decision, the railroad was continuing to incur
ownership costs for interest and property tax, which were not being offset by attributable
revenues. Gauley River Railroad LLC—Abandonment and Discontinuance of Service—in
Webster and Nicholas Counties, WV, STB Docket No. AB-559 (Sub-No. 1X) (STB served June

23, 2000).
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5. Buffalo & Pitt.g'burgl{ Railroad, Inc.—Abandonmient Exemption—in Erie and Cattaraugus
Counties, NY, STB Docket No. AB-369 (Sub-No. 3X) (STB served Sept. 18, 1998)..

This proceeding involved the abandonment of two line segments where the majority of
revenue was éenerated on" the shorter segment and the railroad. failcd to separate out the costs and
revenues for each segment. The railroad also failed to proyide any data on.the costs as'sociéted
with operating each segment. In the ARZC abandonment, the shi;;pers, who provided no
evidence opposing what was submitted by ARZC, are c-hallengilng one line where the costs for
the linc and the revenues generated on the line have been submitted as evidence.

[n the Butfalo & Pittsburgh Railroad, Inc. (“B&P”) abandonment, B&P did not present |
any data on the cost of conducting rail operations over the lines. The majority of the revenue was
gencrated on the 9-mile scgment. One shipper on tl-le line asked that the cost and revenue data be
bifurcated so that the shipper could show that shorter line segment was profitable. The.Board
found that.it.could not authorize the abandonment of the é-mile segment because there was no
informationlon the costs am:ibutable to the line and the shipper challenging the abandonment had
justified treating it as a.separate part of the petition. The Board also found that it could not
authorize the abandopment of the 43-mile line because the raiiroad relied solely on the argument
that the costs of maintaining the line and paying taxes on it exceeded the revenues it received and
expected to receive from shippers that used the line. Protestants challenged both arguments arlld
provided cvidence of a State grant that B&P could have uséd to cover maintenance. - The Board
found that B&P’s argument that its taxes would decrease afier ab-andomnenl because railroad
property was taxed diffe;rently than other property was not supported: by reference to the speciﬁc

law or a verified statement.
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6. Central Railroad Company of Indiana—A ban-dom'nent Exemption—in Dearborn,,
Decatur, Franklin, Ripley, and Shelby Counties, IN. STB Docket No. AB-459 (Sub-No. 2X)
(STB served May 4, 1998).

In AB-459 (Sub-No. 2X), unlike the ARZC abandonment, protcstants presented evidence,
including detailed inspection documents, that diffcred ﬁ'om- that of the r';iilroad;s regarding.
revenue, operating expenscs and maintenance, leading the Board to question the accuracy and
completeness of the'railroad’s evidence. In the ARZC abandonment, the Committee did not
provide any evidence to support its ar.guments challenging the data sumitted by ARZC.

- In AB-459 (Sub-No. 2X), the railroad’s evidence did not contain workpapers or other
documentation, and thus was little more than unsupported assertions. The Board found, based on
the record (evidence submitted by the protestants), that the line did not need any general
rehabilitation to meet FRA Class 1 s'gandards. Even though the shippers stated that they would
raise the amount of traffic on the line; the Board did.not readily accept the shippers’ promises to
triple their traffic subject to “reasonable” service. The shippers’ evidence naise_d concerns about
the accuracy and completeness of the railroad’s revenucs, specifically regarding one shipper’s
local traffic and overhead traffic. In addition, the protestants raised questions regarding the status

of the Westport Industrial Track (whether it was part of the mainline or spur track) and the

railroad’s intentions regarding a line it had trackage rights over.
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7. San Joaquin Valley Railroad Company—Abandonment Exemption—in Kings and
Fresno Counties, CA. STB Docket No. AB-398 (Sub-No. 4x) (STB served May 23, 1997).

In AB-No. 398 (Sub-No. 4X), shippers who had shi[;ped on the line prior to the embargo
wanted service restored, were willing to help finance the restoration and were willing to
guarantee the carload minimum set by the railroad. Whereas, in the ARZC abandonment, the
shippers who have-submitted letters stating they would use rail service have not shipped on the
line before (Standard Mine Company, Collective Asset Partners and the Noble Mine Company),
do not yet have product to ship (Cpllective‘ Asset Partners and the Noble Mine Company) and
have.not stated a willingness to commit to a certain shipping level. Additionally, ARZC
submitted sufficient information on o'peraling revenues and costs. '

The Board found in AB-No. 398 (Sub-No. 4X), that' there was insufficient information to
make an informed decision on the merits of the proposed abandonment cxemption because the
railroad did not provide a breakdown of the operating revenues and costs for the revenue it said it
generated in 1995 before the line was cmbargoed. The railroad did not present track inspection
reports or other documents to demonstrate that the entire line needed rehabilitation or to support
its rehabilitation estimate and.did not provide cost and revenuc information to support the
carload annual minimum level commitment that it sought. The Board also found that the
shippers wanted the line restored, appeared willing to help finance the rehabilitation, and asserted

that their collective traffic would exceed the carload annual minimum set by the railroad.
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8. Tulare Valley Rc'zilroad Company—Abandonment and Discontinuance Exemption—in
Tulare and Kern Counties, CA. STB Docket No. AB-397 (Sub-No. 5X) (STB served Feb. 21,
1997).

The Board denied the petition for exemption in AB-397 (Sub-No. 5X) to the cxtent that it
applied tq the last'5.9-miles of a 25.7-mile line becausc the railroad failed to provide evidence
that that section of line could not be operated profitably, the shipper had shown that it had made a
recent, substantial investment in its.facilities based on continued rail service, and the shipper
raised doubts as to the availability of viable transporlétion alternatives. Here, the Committee is
opposing ARZC’s abandonment.of the entire Tine and is arguing that the revenues are not
marginal compared to the operating expense, not that the line could be operated profitably if the

railroad had submitted sufficient’ evidence.

9. Boston and Maine Corporation—Abandonment Exemption— in Hariford and New Haven
Counties, CT. STB Docket No. AB-32 (Sub-No, 75X) (STB served Dec. 31, 1996).

The linc was cmbargoed and the railroad sought-abandonment because the cost of
rehabilitation and maintenance were not justified by tl';e low volume of traffic and poor revenue
generated by the line. The railroad originally filed a formal application for abandonment but
amended its filing and requested an exemption to expedite the abandonment because the town
wanted to buy the line for trail use using fiscal 1996 funds and because the two shippers on the
line would .not be harmed. Contrary to the railroad’s assertion, the town opposed the
abandonment and argu_ed that the City needed an active rail line. The shippers on the line
presented evidence that they would be harmed by the transaction, even raising doubts about
whether they would have access tolaltema_tivg transportation.

The shippers on the line also raisc doubts on whether the line was unprofitable, disputed

the forecast year projections and asscrted that shiptnents moved over the line after the line was
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embargoed. A shippér on the line submitted an appraisal for a portion of the line that was
significantly lower than the railroad’s appraisal l;ecausc of the potential environmental
contamination of the line from an adjacent property. The shipper also asserted that the railroad’s
forecast year revenues would exceed those of the rai l;'0a<.i’§ ba-se year revenues because the .
shipper’s bﬁsipcss had increased. The railroad did n_ot'refute the shippers’ arguments in its reply.-

The Board found that without supporting evidence on the cost of restoring the line and a
more represente;ti ve forccast year projection it could not grant an excmption.

10. CSX Transportation, Inc.—Abandonment Exemption—in Grant, Delaware, Henry,
Randoiph, and Wayne Counties, IN, Docket No. AB-55 (Sub-282X) (ICC served Oct. 6, 1989).

Theére was significant opposition to the abandonment exemption, including five shippers,
Federal, State and local ofﬁcial_s, a shortline railroad, and b_u_siness organizations. The
Commission found that the pr.otesta;nts raised serious questions about the proposal, including the
financial condition of tlhe line; traffic levels for local, switched and overhead traffic; and the
rerouting of traffic. With regarding to rerouting, the protestants challenged routiné decisions on
efficiency grounds and on the groﬁnds_ that the reroutings’ were of questionable availability (_)lr
would not meet the shippers needs. In the ARZC abandonment, there is no evidence countering
ARZC?s evidencc demonstrating that tl;e line is a burden on ARZC and interstate commerce,

there are no questions about routing traffic, there is no Federal or State opposition, and the

Committee accepts ARZC’s proposed traffic.
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